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parking assistance, which parallel parks 
the vehicle without any help from the 
driver or manual operation of the steer-
ing wheel, and electronic stability control. 
Current vehicles are also equipped with 
warnings for forward collisions, lane de-
parture, and intersection violations. All 
of these features have been implemented 
to make the driving experience safer. 

Yet despite all of these current and fu-
ture safety advances, as long as there are 
more than two vehicles on the roadway, it 
is inevitable that the cars will find a way to 
crash into each other. As everyone knows, 
technology is fallible and accidents hap-
pen. And, once this new technology fails 
and accidents involving autonomous cars 
do occur, the types of claims and poten-
tial at-fault parties will likely be much dif-
ferent from the current ones. 

Instead of a simple tort negligence ac-
tion between two drivers, future colli-
sions may trigger product liability actions 
against automakers, component manu-
facturers, federal and state agencies, and 
various municipalities. Here is what in-
surance professionals need to know in or-
der to manage the upcoming product lia-
bility risks posed by self-driving vehicles.

Fully autonomous vehicles are 
coming down the road
According to the U.S. Department of 
Transportation’s National Highway Traffic 
Safety Administration (NHTSA), in its 
May 2013 Preliminary Statement of Policy 
Concerning Automated Vehicles, there are 
five levels of vehicle automation, including: 
•	 	Level 0 (No Automation). The driver 

is in complete and sole control of the 
vehicle’s controls and responsible for 
monitoring the roadway and traffic 
conditions;

•	  Level 1 (Function-specific Automa-
tion). The vehicle has one or more 
specific control functions (i.e., brake, 
steering, throttle or motive power) that 
is automated, but the driver maintains 
overall control of the vehicle; 

•	 	Level 2 (Combined Function Auto-
mation). The vehicle has at least two 
primary control functions designed 
to work in unison to relieve the driver 
of control of those functions and the 
driver is still responsible for monitor-
ing the roadway; 

I
n the near future, driving just won’t 
be the same as it used to be. Tasks 
such as placing your hands at ten-
and-two on the steering wheel, 

looking for cross traffic at intersections, 
checking your blind-spot before chang-
ing lanes, and being attentive to sur-
rounding traffic and weather conditions 
may well become obsolete due to advanc-
es in automotive technology. In place of 

old driving maneuvers, “drivers” will be 
able to program their autonomous, self-
driving vehicles by simply speaking the 
desired destination into an in-dash mi-
crophone and by keeping their hands off 
the wheel (if the vehicle is even equipped 
with a steering wheel). 

Indeed, the beginning of the driving 
experience revolution is already here. 
Many drivers are quite familiar with 
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•	  Level 3 (Limited Self-Driving Auto-
mation). The driver foregoes all key 
driving functions under specific traffic 
or other circumstances, but is able to 
resume control once those conditions 
no longer exist; and 

•	 	Level 4 (Full Self-Driving Automa-
tion). The vehicle is designed to per-
form all primary driving functions and 
monitor roadway conditions for the 
entire length of travel.

Self-driving vehicles at Levels 3 and 4 
are still in the testing phase. At present, 
California, Florida, Michigan, Nevada, 
North Dakota, and the District of Co-
lumbia have enacted statutes authoriz-
ing the testing of autonomous vehicles; 
Tennessee has a law in place forbidding 
its municipalities from prohibiting au-
tomated vehicles that otherwise comply 
with all local safety regulations; Virgin-
ia’s governor has entered a partnership 
allowing testing of self-driving cars to 
take place in the “Virginia Automated 
Corridors”; and Arizona’s governor re-
cently signed an executive order direct-
ing state agencies to support testing of 
automated vehicles on its roadways and 
establishing an oversight committee. 
Many other state legislatures are also 
considering regulations on how to in-
corporate testing of autonomous vehicle 
within their borders. 

What’s under the hood of a  
self-driving car?
Automakers such as Audi, BMW, Ford, 
Honda, Mercedes, Nissan, Tesla, Toyota 
and Volvo are currently testing some 
form of self-driving cars. While each 
manufacturer will certainly include fea-
tures unique to their brands, all autono-
mous vehicles will likely contain several 
shared components that allow them to 
operate properly, such as cameras, sen-
sors, GPS-tracking, radars, lasers, cyber 
security software, and “vehicle-to-vehi-
cle” (V2V) communication technology. 

In a February 2013 press release, the 
NHTSA suggested that V2V technology 
“would improve safety by allowing vehi-
cles to ‘talk’ to each other and ultimately 
avoid many crashes altogether by ex-
changing basic safety data, such as speed 
and position, ten times per second.”

Computers and cars both crash 
(into each other)
In its February 2015 Critical Reasons for 
Crashes Investigated in the National Motor 
Vehicle Crash Causation Survey, the NHT-
SA estimated that 94 percent of motor ve-
hicle accidents were attributable to human 
behavior (i.e., drunk driving, speeding 
and driver inattentiveness), as opposed to 
2 percent for vehicle conditions, 2 percent 
for environmental conditions, and 2 per-
cent for unknown reasons. The primary 
purpose of autonomous vehicles is to re-
duce the number of accidents, in part, by 
attempting to limit human error entirely. 
However, the risk of automotive accidents 
will always exist due to human behavior, 
emergencies, unpredictable events and 
automated system failures.

While autonomous technology will 
come, there is a segment of the driving 
public that will prefer to remain low-tech 
(and retain full control of their vehicles). 
Thus, self-driving cars of the future will 
need to co-exist with the human drivers 
of the past, which introduces an innu-
merable combination of collision scenari-
os. For instance, presently, most accidents 
involve only human driver vs. human 
driver situations. In the coming years, 
however, there will be accidents involving 
human driver vs. semi-automated driver, 
human driver vs. fully-automated driver, 
semi-automated driver vs. semi-auto-
mated driver, semi-automated driver vs. 

fully-automated driver, and driver fully-
automated vs. fully-automated driver, as 
well as other combinations (i.e., single ve-
hicle collisions and multi-vehicle chain-
reaction collisions). 

Determining the causes of self-driving 
vehicle collisions will also be more com-
plicated and present some unique chal-
lenges. Was the accident due to human 
error operating a vehicle with no or lim-
ited automation? Did the collision occur 
due to an inappropriate or unsuccessful 
driver override? Did the vehicle’s soft-
ware malfunction, contain a computer 
virus, was it breached by hackers or cyber 
terrorists, or simply outdated (due to not 
receiving regular system upgrades)?

Assessing liability in 
autonomous vehicle accidents
As technology’s role in the driving experi-
ence increases and the element of human 
control decreases, the types of claims most 
likely arising from self-driving vehicle col-
lisions will be based upon product liability 
theories. Generally, claimants in product 
liability claims can sue anyone involved in 
the manufacture or sale of the product, in-
clusive of retailers, distributors, importers 
and original manufacturers. 

In the autonomous vehicle context, 
product liability claims have the potential 
for involving automakers, manufactur-
ers of the cars’ critical technology and 
components, and car dealerships. Ad-

Visual representation of V2V Communications, image courtesy of NHTSA’s August 2014 
Vehicle-to-Vehicle Communications: Readiness of V2V Technology for Application.
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ditionally, based on the type of collision 
involved, product liability claims may 
be pursued under a design defect theo-
ry (i.e., the product was dangerous as it 
was designed, and a safer alternative was 
available and should have been used), a 
manufacturing theory (i.e., an error oc-
curred in the manufacturing process that 
made the product dangerous), or under 
both theories. Parties involved in autono-
mous vehicle collisions may also attempt 
to file a negligence action (i.e., claiming 
that the manufacturer or retailer knew or 
should have known of a specific danger of 
the product) or breach of warranty action 
(i.e., the manufacturer or retailer failed to 
fulfil an expressed or implied warranty).

Beyond the sellers and manufacturers 
of autonomous vehicles, litigants may also 
seek to file suit against and attribute fault to 
various federal and state agencies and local 
municipalities. This is so because the infra-
structure — accurate traffic and roadway 
conditions, communication devices and 
towers, electronic information bandwidth, 
etc. — upon which autonomous technol-
ogy relies, will likely be built, regulated 
and maintained by governmental entities. 
In the event this infrastructure fails due to 
lack of funding, natural disaster, acts of ter-
rorism or human error, an injured claim-
ant (and his or her counsel) may sue such 
entities to ensure that there are no empty 
chairs left at the defense table at trial.

Buckle-up and get ready  
for the ride
Self-driving vehicles are on the horizon 
and will be in dealership showrooms 
relatively soon. Fortunately, there is ad-
equate time for the insurance industry to 
decide how it wants to get into the flow 
of autonomous vehicle traffic. Insurers 
will need to consider how to incorpo-
rate self-driving vehicles into their busi-
ness models from policy declarations 
and endorsements, and property damage 
assessment and replacement, to claims 
handling, liability determinations and 
apportionments of fault. The coming of 
autonomous vehicles will be a sea change 
in the driving experience and impact the 
insurance industry in similar fashion. 

Jeremy Rogers, Esq., is a senior attorney 
with litigation defense firm Smith Freed 
& Eberhard, P.C. He assists in special 
investigations, offers coverage advice, and 
defends carriers and insureds in federal and 
state court litigation. He can be reached at 
jrogers@smithfreed.com. 

While autonomous technology will come, there is a 
segment of the driving public that will prefer to remain 

low-tech (and retain full control of their vehicles).  
Thus, self-driving cars of the future will need to co-exist 

with the human drivers of the past, which introduces 
an innumerable combination of collision scenarios.
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